Immigration & Consular Notification Policy

 We have received many requests for a unified policy for police officers who encounter foreign nationals in New Mexico. The attached copy is a proposed policy, still in the formative stages.  We welcome your comments and suggestions. 

The policy, as written, provides a framework for law enforcement agencies in New Mexico to work with. Modifications can easily be made to suit agency needs. 


Please take a moment to complete our online survey so we may continue to develop the model policy to meet the needs of our communities.
      
Thank you.

New Mexico Department of Public Safety

         Law Enforcement Academy

         Santa Fe, New Mexico

IMMIGRATION & CONSULAR NOTIFICATION POLICY
Subject:  Model Immigration Policy for Law Enforcement Agencies in New Mexico

This is a proposed policy for law enforcement agencies in New Mexico. Agencies are encouraged to modify the model policy to adapt to local needs.
Prepared by:  New Mexico Department of Public Safety


           Law Enforcement Academy

                       Santa Fe, New Mexico
1.0 POLICY

A. It is the policy of the (insert agency name) to follow constitutional guidelines when (insert title: deputies, officers, etc.) encounter or arrest a foreign national. 
2.0 PURPOSE
A. This purpose of this policy is to provide guidance for (insert appropriate title: deputies, officers, etc.) who encounter or arrest a foreign national.

3.0
APPLICABILITY
This policy is applicable to all (insert title: deputies, officers, etc.) of the (insert agency name).
4.0 DEFINITIONS
A. Arrest – The taking of a person into custody by a legal authority.

B. Consul or Consular Officer – An official of a foreign country  authorized by that country and the United States to provide assistance on behalf of its citizens in the United States.
A consular officer is normally assigned to a consular section of an embassy in Washington, D.C. or to a consulate in another city in the United States. Example:  there is a Mexican consulate in Albuquerque, New Mexico.
Consular officers or consuls accredited by the United States Department of State are issued identification cards.
C. Diplomatic Immunity. Certain foreign government officials (issued special passports) are not subject to the jurisdiction of local courts and authorities.

D.  Foreign National – For purposes of consular notification and access, a foreign national is a person in the United States who is not a U.S. citizen. 

E. Persons indicating they are dual citizens of another country and the United States shall be treated as United States citizens. Consular notification is not required for persons with dual citizenship. 
F. Vienna Convention on Consular Relations (VCCR). A treaty completed in 1963 to coordinate consular practices. When a foreign national is arrested in New Mexico, the rules of the Vienna Convention on Consular Relations apply. 
5.0 PROCEDURES FOR OFFICERS PRIOR TO ARREST
During the course of lawful duties, prior to arrest, officers who encounter foreign nationals shall observe the following procedures:

The legal standard to stop and detain someone is reasonable suspicion
A. Reasonable suspicion of criminal activity is needed to detain someone. A simple, common-sense definition of reasonable suspicion: You have a suspicion and it’s reasonable that a person is about to commit a crime, is involved in a crime, or has committed a crime.  
B. No person, regardless of immigration status, shall be detained unless there is reasonable suspicion of criminal activity.

C. Generally, a person in the United States illegally has committed a civil violation, not a criminal offense. 
D. Since no criminal offense has been committed, and no reasonable suspicion exists to justify detention, an officer shall not stop or detain a person solely on the grounds he or she may be a foreign national.
Pre-arrest situation that would justify detention of an undocumented illegal alien
E. An exception that justifies detention of an undocumented illegal alien occurs when there is a NCIC hit or the officer has knowledge of a “previously deported felony.”  This is a federal criminal violation. An officer shall confirm the status of the NCIC hit with United States Immigration & Customs Enforcement (ICE).  
Contacting Homeland Security or ICE for assistance prior to arrest
F. An investigation may reveal people believed to be foreign nationals are suspects in a criminal investigation.  Examples: taking stolen vehicles to another country or possession of fraudulent immigration documents. Coordinating an investigation with Homeland Security or ICE is encouraged.
G. A traffic stop with a large number of undocumented aliens may indicate human trafficking or smuggling. There are state and federal statutes to assist victims.
H. Under New Mexico law, a human trafficking victim isn’t charged as an accessory to the criminal offense of human trafficking. NMSA 1978, Section 30-52-1.

I. There may be circumstances during an investigation where ICE can be helpful in establishing the identity of a suspect or offender. 
J. If a person has not been arrested, and an officer is aware of her or his immigration status, nothing in this policy will preclude the officer from notifying ICE of the person’s immigration status.

Additional Guidelines for Officers in a Pre-arrest Situation
K. Officers shall not inquire into the immigration status of persons not arrested unless it will assist a criminal investigation. This includes witnesses and victims. If a report is filed, the reasons for such an inquiry shall be noted. 
L. Officers shall assist undocumented illegal aliens needing assistance. 

6.0 PROCEDURES FOR OFFICERS STOPPING A VEHICLE OR PERSON
A. Reasonable suspicion is required for stopping (detaining) a vehicle or a person.
B. Officers on a lawful traffic stop shall detain a driver for a reasonable time to complete the purpose of the stop.

C. No motorist, once cited or warned, shall be detained when there is no reasonable suspicion of further criminal activity. 
D. No person in a vehicle, whether a driver or a passenger, shall be detained for the sole purpose of determining their immigration status.           

7.0 ROLE OF OFFICER WHEN A PERSON IS ARRESTED
When a foreign national is arrested, there are two ways to notify ICE:
· The detention center may contact ICE, or

· The officer may contact ICE.
A. When a Detention Center notifies ICE:
This is the preferred method. A detention center has more time and resources than a field officer to determine immigration status and to do consular notification. 

a. If an officer is aware that a person arrested is a foreign national, legal or illegal, he or she shall notify the detention center. This notification will be documented. Example: “Notified detention center of immigration status.”
Recommendations for Detention Center
b. It is recommended that the detention center have a sign posted at booking notifying foreign nationals of their right to contact a foreign consulate.
c.  It is recommended that the detention center check the immigration status of all people arrested. Checking the status of all persons arrested – similar to airport screening – avoids profiling. 
d. It is recommended that the detention center notify the United States Immigration and Customs Enforcement (ICE) Agency of all undocumented illegal aliens in their custody. 
e. Notification to ICE of all undocumented illegal aliens avoids profiling.
Responsibility for notifying the foreign consulate
f. A detention center is responsible for notifying a foreign consulate when a foreign national has been arrested. Notification is required by the VCCR.
g. A detention center may rely upon the United States Department of State website (www.state.gov) for assistance regarding consular notification. 
To ensure the detention center is notifying ICE of all undocumented illegal aliens, the (insert agency name) shall monitor the detention center on a regular basis.
B. When a law enforcement officer directly notifies ICE:
In some jurisdictions, a detention center does not notify ICE of undocumented illegal aliens in their custody.
In these situations, officers shall notify ICE and observe the following procedures:

Identification of persons being arrested
a. Officers shall be responsible for inquiring about the current immigration status of all persons arrested or taken into custody. Determining the immigration status of all persons will avoid profiling.     
Notifying ICE
b. When a person who has been arrested is determined to be a foreign national, officers shall notify ICE. 
c. Arresting officers shall document they notified ICE that the person arrested is an undocumented illegal alien. Example: “Notified ICE” with date and time. 

The detention center is responsible for consular notification, pursuant to the VCCR. ICE often does consular notification as part of their procedures.  

8.0    FOREIGN NATIONALS WITH DIPLOMATIC IMMUNITY 
A. Some foreign nationals have been granted diplomatic immunity and are immune from arrest (cannot be arrested).         
B. A supervisor shall be contacted when a person asserts diplomatic immunity.

C. Questions regarding diplomatic immunity may be answered by contacting the United States Department of State or its website. 
D. If a person claims immunity when arrested or detained, the burden of proof shall be on the individual to provide proper identification.

E. Once an individual’s status of immunity has been confirmed, he or she shall be released immediately.

F. Consular notification procedures shall be followed for persons asserting diplomatic immunity. 
9.0
SOURCES
A. United States Department of State guidelines:  Consular Notification    

and Access.

B.  Vienna Convention on Consular Relations.

C.  CALEA (Commission of Accreditation for Law Enforcement Agencies).

D.  State (New Mexico) and federal cases.
E. Several hundred websites relating to immigration policies were reviewed.

Officers shall become familiar with the Model Profiling Policy for Law Enforcement agencies in New Mexico. It can be found at www.dps.org/training.

10.0 APPROVAL

Approved By:  _______________________         Date:  ________________________

(First published: August, 2011)
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